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The IRS Criminal Investigation division isn’t focusing its enforcement efforts specifically on
cannabis businesses, but is instead treating them like any other cash-intensive business,
according to a division official.

“I expect that there’ll be criminal tax investigations and potential prosecutions of cannabis
individuals, but it is not, by any means, a focus point where it is going to be something IRS CI is
specifically looking for,” Guy Ficco, CI’s director of operations, said March 5.

Speaking at a Federal Bar Association virtual tax law conference, Ficco said that when
evaluating whether to pursue criminal charges against a cannabis business, the IRS looks for
the same “affirmative acts of intent” that it looks for when investigating other cash-based
businesses. That includes hiding assets, putting assets in nominees’ names, or “anything to
shelter income in a way that goes beyond aggressive civil planning,” he said.

One area in which the cannabis industry differs from other cash-intensive businesses is the
newness of the industry, Ficco pointed out. The taxpayers involved in the industry might not
have run a business before, so their level of sophistication and requisite knowledge will also be
considered when deciding whether to explore a criminal tax investigation, he said.

The newness of the industry also means it’s hard to estimate how many investigations CI will
pursue as more cannabis businesses open up, Ficco said.

Jonathan Kalinski of Hochman Salkin Toscher Perez PC said he agrees with Ficco’s
characterization of the IRS’s view on cannabis businesses, but added that practitioners with
cannabis clients might need to keep a closer watch for potential criminal activity than they do for
other clients.

“Just like any business, you need to know where the soft spots are when you enter into the
engagement, and perhaps just a little bit extra in cannabis because I do think it does have some
added criminal appeal,” Kalinski said.

However, Kelley C. Miller of Reed Smith LLP disagreed, noting that large cannabis companies
face extraordinary regulation and oversight at the state level, so are less likely to engage in
criminal conduct. “A lot of these companies wanted to do the right thing, and are doing the right
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thing,” she said.

No Voluntary Disclosure

Ficco confirmed that it’s the IRS’s position that cannabis-based income is illegal-source
income, making cannabis taxpayers ineligible to participate in the agency’s formal voluntary
disclosure program.

Kalinski asked how the IRS would view a cannabis business that makes a “noisy” type of
disclosure in terms of potential criminal prosecution.

Ficco responded that any time a taxpayer makes a disclosure before the IRS initiates an
examination or an investigation, it reduces the likelihood of criminal prosecution. “Coming forth
prior to an IRS activity will put the taxpayer in a better light in terms of a potential criminal case,”
he said.
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