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Enacting a safe harbor for conservation easement valuations may be an ideal way to reconcile 
Congress’s desire to preserve land with the IRS’s concerns about valuation abuse, according
to a practitioner.

“In tax law, you can’t help but be involved in valuations,” said Steven Toscher of Hochman
Salkin Toscher Perez PC. “But it’s not an exact science, and sometimes it can be a difficult
determination. Perhaps a safe harbor here may be the way to resolve the problem.”

Toscher spoke on a May 5 webinar hosted by Strafford about the government’s ramped-up
enforcement efforts against abusive conservation easement transactions. He noted that
legislation was reintroduced last year in both houses of Congress — the Charitable Conservation
Easement Program Integrity Act of 2019 (S. 170; H.R. 1992) — that would limit qualifying
conservation easement donations used for tax deductions to transactions not exceeding 2½
times a partner’s adjusted basis. 

Given the extensive resources the IRS is deploying to stamp out abuse, and the fact that more
than 80 conservation easement deduction cases are pending in the Tax Court, “I think it is
important that we try to reach some sort of resolution on this issue,” Toscher said.

“Conservation is good,” Toscher added. “Those of us who benefit from it can see that . . . we
take our children outdoors.”

Ramping Up the Pressure

Toscher described the Justice Department’s December 2018 promoter injunction lawsuit
in United States v. Zak, No. 1:18-cv-05774 (N.D. Ga. 2018), as a “watershed event” in the
government’s campaign to curb valuation abuse.

The department alleges that a group of defendants, including Atlanta-based real estate
company EcoVest Capital Inc., promoted or sold ownership interests in a conservation
easement syndication scheme that “amounts to nothing more than a thinly veiled sale of grossly
overvalued federal tax deductions under the guise of investing in a partnership.”

The government contended in its complaint that because of the grossly inflated appraisals
provided by real estate appraisers, those who invested in the defendants’ syndication scheme
were able to realize tax benefits that were many times larger than their purported investment.
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The defendants have countered that all of EcoVest’s deals complied with
the relevant Treasury regulations and were consistent with Congress’s policy of providing tax
incentives as a way to encourage conservation easement donations. 

Toscher said he was surprised by some of the language in the Justice Department’s news
release announcing the lawsuit, which said the underlying transactions were based on “willfully
false valuations.”

“That is a very serious charge,” said Toscher. “Let me say, as a former Justice Department
lawyer, I was involved back in 1982 in bringing some of these first injunction cases. We normally
wouldn’t say something unless we had evidence to back it up. Our evidence may not be
upheld, but we made sure we had evidence.”

Shutting It Down

Toscher said the government’s purpose in bringing promoter injunction lawsuits is similar to
the IRS’s goal in issuing a listed transaction notice. The allegedly bad activity “is still going on,
and how do we stop it?” Toscher said. He noted that the IRS tried to influence taxpayer
behavior by issuing Notice 2017-10, 2017-4 IRB 544, which flagged syndicated conservation
easement transactions as a listed transaction requiring disclosure by investors and material
advisers. 

Promoter injunction lawsuits are another way to put pressure on those driving the abuse, 
Toscher said. “The whole thrust of this type of injunction action is to obtain an injunction, which
is a mandatory court order getting them to cease the activity.”

The IRS can assert penalties against the promoters, but that won’t necessarily stop the abusive
activity, Toscher said. “I think it’s fair to say that the view of the IRS and [of] the DOJ Tax
Division is that these particular promotions needed to be stopped on the front end,” he said.

“From a practical point of view, what we’ve seen through every cycle of congressional
incentives is the IRS trying to pare it back when it proliferates, in this case through a
syndication,” Toscher said. “They naturally want to try to put the brakes on.”

The DOJ lawsuit in Zak “was very significant, a watershed event,” Toscher said. “Though like
anything else in litigation, it’s going to take time to work through.” 
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