
7/19/2019 5 Fascinating Tax Opinions By Justice Stevens - Law360

https://www.law360.com/tax-authority/articles/1179761/print?section=tax-authority/federal 1/3

Portfolio Media. Inc. | 111 West 19th Street, 5th floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

5 Fascinating Tax Opinions By Justice Stevens
By Amy Lee Rosen

Law360 (July 18, 2019, 8:07 PM EDT) -- Retired U.S. Supreme Court Justice John Paul Stevens, who
died Tuesday at age 99 due to complications from a stroke, left behind a legacy of consequential
opinions on topics from nexus for state taxation to agency deference.

Here, Law360 examines five significant majority opinions or dissents affecting tax that were authored
by Justice Stevens.

Quill Corp. v. North Dakota

Justice Stevens authored the high court's 1992 opinion in Quill Corp. v. North Dakota , in which the
court established that a “substantial nexus” test required retailers to have a physical presence in a
state in order for the state to impose sales and use taxes on the businesses.

Retired U.S. Supreme Court Justice John Paul Stevens, who died Tuesday due to complications from a stroke,
authored the 1992 Quill decision that long guided state taxation of retailers. (AP)

That decision stood as the standard for more than 26 years and was the subject of a pitched legal
battle between states and online retailers decided by the Supreme Court's decision last year in South
Dakota v. Wayfair Inc. The court's Wayfair decision explicitly overruled Quill, saying retailers did
not have to have a physical presence in a state to be subject to taxation there, but left in place the
substantial nexus requirement.

Instead of a physical presence, the Wayfair ruling said substantial nexus could be established through
other means, such as sales or transaction thresholds, setting off an avalanche of legislation and
regulation by states looking to collect tax on sales made by companies outside their borders.

Wayfair “confirmed that the ‘substantial nexus’ test remains — there still must be a nexus with the
state for the state to subject a business to tax in that state,” Roger McEowen of the Washburn
University School of Law told Law360.

The case is Quill Corp. v. North Dakota, case number No. 91-194, in the U.S. Supreme Court.

Chevron USA Inc. v. NRDC Inc.

In 1984 Justice Stevens wrote the court's majority opinion in Chevron  USA Inc. v. NRDC Inc., in
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which the court said that judges should defer to an agency's reasonable interpretation of an
ambiguous statute. The ruling has become a cornerstone of administrative law, serving as the
standard by which judges evaluate regulations promulgated by the U.S. Department of the Treasury
and the Internal Revenue Service, but it has recently come under fire.

Under the court's holding in Chevron, judicial deference is appropriate when an agency's
interpretation is not unreasonable and if Congress has not already spoken directly on that issue. The
case established a two-step process, during which a court must first determine if a law is clear and
then whether the regulation conflicts with the statute. If the statute is ambiguous, then the court
must analyze whether the agency's interpretation is reasonable.

The Supreme Court expanded on Chevron in 1997's Auer v. Robbins,  which tells judges to defer
to an agency's interpretation of its own rule unless that interpretation is plainly erroneous.

But Auer took a substantial hit in one of the last decisions of the most recent term, when the
Supreme Court found in Kisor v. Wilkie  that the doctrine should be narrowed to apply only when
such deference is warranted.

In Kisor, several justices indicated a desire to scale back Chevron deference as it pertains to agencies
interpreting an ambiguous statute, placing Justice Stevens' opinion in jeopardy, according to Brad
Seltzer, a partner at Eversheds Sutherland.

“Neither [Justice Neil] Gorsuch nor [Justice Brett] Kavanaugh are fans of Chevron,” Seltzer said.

The case is Chevron USA Inc. v. NRDC Inc., case number 82-1005, in the U.S. Supreme Court.

U.S. v. Caceres

In 1979 Justice Stevens wrote the majority opinion in U.S. v. Caceres , in which the Supreme
Court found in a 7-2 decision that taped conversations obtained in violation of IRS regulations should
not be suppressed in a criminal trial of a man accused of bribing an IRS agent.

The case weighed whether the exclusionary rule, which prohibits illegally obtained evidence to be
used in a criminal trial, applied to three recordings between a man and an IRS agent, two of which
did not adhere to IRS regulations. Before lower courts, the man successfully suppressed all three
taped conversations because the agency did not get approval from the U.S. Department of Justice
before making the recordings, according to court documents.

But on appeal the Supreme Court held all the recordings were admissible because none of the man's
constitutional rights were violated when an agency violated its own regulations.

Sandra R. Brown, a principal at Hochman Salkin Toscher Perez PC, who worked at the U.S. Attorney's
Office in the Central District of California for almost 27 years, told Law360 she cited the case
numerous times as a federal prosecutor.

“Not only would I consider Caceres a significant decision to the tax community, but I would offer that
its significance extends well beyond tax cases,” she said. “The Supreme Court's 1979 decision in
Caceres, in essence, stripped away the principle that agencies are bound by their regulations
regardless of constitutional significance.”

Caceres changed the landscape for a defense's ability to suppress evidence when the government
failed to comply with its own internal rules and regulations, Brown said.

“The court held that the exclusionary rule will only be applied where agency actions independently
violate the Constitution,” she told Law360. For example, “only in a case where an agent's failure to
comply with agency rules [or] regulations, which are constitutionally required, can suppression of
evidence be the result.” 

The case is U.S. v. Caceres, case number 76-1309, in the U.S. Supreme Court.

Kraft Gen. Foods v. Iowa Dep't of Revenue and Finance
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In Kraft General Foods v. Iowa Department of Revenue and Finance,  Justice Stevens authored the
court's 1992 decision that reversed the Iowa Supreme Court's backing of an Iowa law that taxed
dividends on foreign subsidiaries but not domestic ones, finding that the preference for domestic over
foreign commerce violated the commerce clause  of the U.S. Constitution.

Seltzer said Kraft is a seminal case that is as important today as it was the day it was decided, one
that limits the way states can treat global intangible low-taxed income, inclusions of offshore income
under Internal Revenue Code Section 965  and other foreign income.

“It will be the most cited case for state income tax litigation over the next decade,” Seltzer said.

Though many states have not yet made a final decision on their treatment of GILTI, Kraft may be the
reason that more than a quarter of all states have already said they would refrain from subjecting
the income to taxation.

The case is Kraft Gen. Foods v. Iowa Dep't of Revenue and Finance, case number 90-1918, in the
U.S. Supreme Court.

Doe v. U.S.

1988's Doe v. U.S.  is a criminal tax investigation case in which the court considered whether the
government could compel a target of a grand jury investigation, over the assertion of the Fifth
Amendment privilege , to execute a hypothetical “consent” authorizing a foreign bank to disclose
records of his accounts.

In the dispute an individual was suspected of fraudulent manipulation of oil cargoes and receiving
unreported income. He appeared before a grand jury and was told to produce records of those
accounts, but produced only some of the materials and invoked his Fifth Amendment privilege
against self-incrimination when asked for more information, according to court documents. Justice
Stevens dissented from the court's 8-1 opinion that found that a lower court's order compelling
foreign banks to disclose the related records did not violate the target's privilege against self-
incrimination.

Scott D. Michel, a member of Caplin & Drysdale Chtd., told Law360 that his firm argued the case
before the Supreme Court and that Justice Stevens' dissent was memorable in saying that while a
defendant can be compelled to produce material evidence that is incriminating, like blood samples,
fingerprints and handwriting specimens, he cannot be compelled to use his mind to help the
prosecution convict him of a crime.

“He may in some cases be forced to surrender a key to a strongbox containing incriminating
documents, but I do not believe he can be compelled to reveal the combination to his wall safe — by
word or deed,” Justice Stevens wrote.

The case is Doe v. U.S., case number 86-1753, in the U.S. Supreme Court.

--Additional reporting by Jimmy Hoover, Maria Koklanaris and Elise Hansen. Editing by Robert
Rudinger and Vincent Sherry.
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