
tax
®

notes
Volume 163, Number 7  ■ May 13, 2019

For more Tax Notes content, please visit www.taxnotes.com. 

The Outer Bounds of Discretionary 
Sentencing in Criminal Tax Cases

by Steven Toscher

Reprinted from Tax Notes, May 13, 2019, p. 1015

www.taxnotes.com


TAX NOTES, MAY 13, 2019 1015

tax notes®

TAX PRACTICE

The Outer Bounds of Discretionary 
Sentencing in Criminal Tax Cases
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Before the promulgation of the federal 
sentencing guidelines effective November 1, 1987, 
the sentence of an individual convicted of a 
federal tax crime was discretionary with the trial 
court. That changed with the federal sentencing 
guidelines because of the concerns for uniformity 
in sentencing and the fact that more individuals 
convicted of tax crimes should be incarcerated.

As noted in the commentary to the guidelines 
when first enacted:

Under pre-guidelines practice, roughly 
half of all tax evaders were sentenced to 
probation without imprisonment, while 
the other half received sentences that 
required them to serve an average prison 
term of twelve months. This guideline is 
intended to reduce disparity in sentencing 
for tax evasion and to somewhat increase 
average sentence length. As a result, the 
number of purely probationary sentences 
will be reduced.1

The mandatory nature of the guidelines has 
been the subject of judicial evolution since their 
promulgation. The first major injection of 
discretion into the guidelines was Koon,2 in which 
the Supreme Court held that the decision of a 
district court to grant a “departure” from the 

guidelines would “in most cases be due 
substantial deference.” After Koon, “discretion 
was reserved within the sentencing guidelines.”3

Congress struck back with the Prosecutorial 
Remedies and Other Tools to End the Exploitation 
of Children Today Act of 2003 (PROTECT 
Act),4 which attempted to limit the discretion of 
the Sentencing Commission and the district courts 
to depart from sentences prescribed by the 
guidelines. The PROTECT Act reversed the 
portion of the Koon decision holding that 
reviewing courts would give due deference to the 
decision of the sentencing judge. While the 
sentencing regime seemed to be slipping back to 
mandatory sentencing, the Supreme Court 
weighed in again in Blakely.5 The Supreme Court 
held that the Washington state sentencing 
guidelines violated the U.S. Constitution’s Sixth 
Amendment because of their mandatory nature 
usurping the fact-finding role of the jury.

The constitutionality of the whole federal 
sentencing guidelines seemed in doubt when the 
Supreme Court decided Booker.6 Justice John Paul 
Stevens, writing for a 5-4 majority, found that 
Blakely applied to the federal sentencing 
guidelines and held that “any fact (other than a 
prior conviction) which is necessary to support a 
sentence exceeding the maximum authorized by 
the facts established by a plea of guilty or a jury 
verdict must be admitted by the defense or proved 
to a jury beyond the reasonable doubt.”

The Court, however, did not throw out the 
entire guidelines. Rather, the Court determined 
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1
U.S. Sentencing Commission, Guideline Manual, Section 2T1.1 

commentary (background).
2
Koon v. United States, 518 U.S. 81 (1996).

3
Id.

4
P.L. 108-21.

5
Blakely v. Washington, 524 U.S. 296, 303-304 (2004).

6
United States v. Booker, 543 U.S. 220 (2005).
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that the mandatory nature of the guidelines must 
be “severed and excised,” and held:

So modified, the Federal Sentencing Act, 
the Sentencing Reform Act of 1984 as 
amended, 18 U.S.C. section 3551 et seq., 28 
U.S.C. section 991 et seq. makes the 
guidelines effectively advisory. It requires 
a sentencing court to consider guideline 
ranges, see 18 U.S.C. A section 3553(a)(4) 
(Supp. 2004), but it permits the court to 
tailor a sentence in light of other statutory 
concerns as well. See section 3553(a) Supp. 
2004.7

There was much discussion following Booker 
regarding Congress weighing in and modifying 
the guidelines or otherwise bringing back their 
mandatory nature. But Congress has not taken 
any action, and the non-mandatory guidelines 
required by Booker have been the law of the land 
since 2005.

The current system to most practitioners 
seems to be working well, achieving a balance of 
attempting to reach uniformity while taking into 
account the individual attributes of the specific 
crime and the individual defendant, something 
the guidelines and the commission could not fully 
capture. Sentencing would no longer be by the 
numbers.

Of course, there are some who believe that too 
often, individuals convicted of serious tax crimes 
have not received sufficient punishment, and we 
can expect the Department of Justice to weigh in 
to strengthen the guidelines to see more people 
convicted of tax crimes going to jail. The tension 
in the system will continue, and that is healthy. 
Individualized sentencing is important, but so is 
general deterrence.

The question is how far the district court can 
go in varying from guideline sentences — or what 
is referred to as granting a “variance.” If a 
particular guideline range is 36 months, is the 
court free to sentence the defendant to a pure 
probationary term without fear of reversal by the 
appellate court? The answer is generally yes.

One of the earlier tax cases following the new 
Booker discretion that was granted to the district 

courts was Tomko.8 The guideline range for 
William Tomko was 12-18 months, and the 
government pushed for jail time. The district 
court sentenced the defendant to probation, one 
year of home confinement, and 250 hours of 
community service, and it imposed a $250,000 
fine. The government appealed, and the original 
Third Circuit panel reversed the district court in a 
2-1 decision, reweighing the factors considered by 
the district court.

Then came the Supreme Court’s decision in 
Gall,9 which caused the Third Circuit to reconsider 
its original decision in Tomko, and in an 8-5 en banc 
decision, it held that the district court’s original 
probationary sentence was within the district 
court’s broad discretion under Booker.

Some recent cases from the Fifth Circuit 
highlight where we are today.

In Taffarro,10 the district court gave a 
downward variance from the guidelines, which 
provided for 27 to 33 months. The court sentenced 
the defendant to five years of probation and 
assessed a fine. The government, following a trial 
(it was not a plea) was dissatisfied with the result 
and appealed the sentence as “substantively 
unreasonable.”

The Fifth Circuit noted that the standard for 
challenging the “substantive reasonableness” of a 
sentence is abuse of discretion. The court further 
noted that “appellate review is highly deferential 
as the sentencing judge is in a superior position to 
find facts and the judge their import . . . with 
respect to a particular defendant. An appeals 
court may not require ‘extraordinary 
circumstances’ to justify a sentence outside the 
guidelines range,”11 and noted “the fact that an 
appellate court might reasonably conclude that a 
different sentence was appropriate is insufficient 
to justify a reversal of the district court.”12 No 
second-guessing the district courts.

It seems likely the government was 
emboldened to appeal the sentence in Taffarro 

7
Id.

8
United States v. Tomko, 562 F3d 558 (3d Cir. 2009) (en banc).

9
United States v. Gall, 552 U.S. 38 (2007).

10
United States v. Taffarro, No. 18-30498 (Mar. 29, 2019).

11
Citing United States v. Campos-Maldonado, 541 F.3d 337, 339 (5th Cir. 

2008).
12

Citing Gall v. United States, 552 U.S. at 51 (2007).
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because of the Fifth Circuit’s recent decision in 
Hoffman.13 The court noted that it “had occasion to 
explore the outer bounds of district court 
discretion in departing downward to award 
probation to white collar criminals where 
guidelines recommended incarceration.” In 
Hoffman, the district court sentenced the 
defendant to 60 months of probation, although 
the guidelines recommended 168 to 210 months of 
incarceration. In that case, the Fifth Circuit 
reversed the district court (over a strenuous 
dissent) and found the district court did in fact 
abuse its discretion because of the “colossal” gap 
between the guideline range and the sentence 
received. The Court in Hoffman also focused on 
the fact that the defendant was a “leader of a 
sophisticated multimillion-dollar fraud scheme” 
with a prior criminal history. It is notable that 
Hoffman, while it related to Louisiana state tax 
credits, was not a pure tax case but was charged as 
mail fraud, triggering much higher guidelines 
than if it was a pure tax case.

The lessons of Taffarro and Hoffman 
demonstrate that the district court’s discretionary 
sentencing authority is now firmly embedded 
into our system but that it does have limits. For 
most tax cases, the district court’s substantive 
determination of a sentence will not be disturbed 
— if it is adequately supported in the record. That 
is where defense lawyers come in. It is their 
responsibility to provide the district court with all 
the reasons why a lower-than-guideline sentence 
for a tax offender is appropriate. This would also 
encompass negotiating the best guideline 
sentence possible with the prosecutor in order to 
avoid what the court in Hoffman referred to as a 
colossal gap.

It has now been over 30 years since the 
effective date of the federal sentencing guidelines. 
The guidelines and the Sentencing Commission 
have been effective tools in guiding one of the 
most critical aspects of our criminal justice system 
— the sentencing of offenders. The empirical data 
that has been developed by the commission is 
helpful for important judgments courts must 
make and policies that Congress establishes in our 
criminal justice system. The fact that we are pretty 

much where we were more than 30 years ago is 
not a bad thing. Human nature and decades of 
judicial wisdom seem to have prevailed. 
Sentencing is an inherently judicial function — 
not a congressional one — and having individual 
judges deciding the fate of individual offenders 
seems to be the way of the common law and a 
good thing. As noted by Justice Anthony 
Kennedy in Koon:

It has been uniform and constant in the 
federal judicial tradition for the sentencing 
judge to consider every convicted person 
as an individual and every case as a 
unique study in the human failings that 
sometime mitigate, sometimes magnify, 
the crime and punishment to ensue.14   

13
United States v. Hoffman, 901 F.3d 523 (5th Cir. 2018).

14
Koon at 2053.
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