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he IRS recently launched a new program de-

signed to enable many employers to resolve
past worker classification issues and achieve cer-
tainty by voluntarily reclassifying their workers on
a prospective basis. The Voluntary Classification
Settlement Program (VCSP)' is designed to allow
eligible employers to obtain substantial relief from
federal payroll taxes they may have owed for the
past, if they agree to prospectively treat their work-
ers as employees. It is available to many businesses,
tax-exempt organizations and government entities
that might be erroneously treating their workers or
a class or group of workers as nonemployees or in-
dependent contractors, and now want to treat these
workers as employees. The VCSP allows employers
the opportunity to get into compliance by making a
relatively minimal payment covering past payroll tax
obligations rather than waiting for an IRS examination
and an uncertain financial liability associated with a
worker status reclassification.

Definition of Employee

Before an employer can know how to treat payments
made to workers for services, they must first know
the business relationship that exists between the em-
ployer and the person performing the services. The
worker may be: (a) a common-law employee, (b) a
statutory employee, (c) a statutory nonemployee, or
(d) an independent contractor. The determination of
whether a worker is an employee or an independent
contractor is generally made under a facts and cir-
cumstances test that seeks to determine whether the
worker is subject to the control of the service recipi-
ent, not only as to the nature of the work performed,
but the circumstances under which it is performed.
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Employee (Common-Law Employee)

Under common-law rules, anyone who performs
services is an employee if the employer can control
what will be done and how it will be done. The most
significant issue is the right to control the details of
how the services are performed. In Rev. Rul. 87-41,?
the IRS developed a list of 20 factors (see Appendix
A.) that may be examined in determining whether an
employer-employee relationship exists. The degree
of importance of each factor varies depending on
the occupation and the factual context in which the
services are performed. The 20 factors are designed
only as guides for determining whether an individual
is an employee; special scrutiny is required in apply-
ing the 20 factors to assure that formalistic aspects
of an arrangement designed to achieve a particular
status do not obscure the substance of the arrange-
ment (that is, whether the person or persons for whom
the services are performed exercise sufficient control
over the individual for the individual to be classified
as an employee).

The IRS has also identified three categories of evi-
dence that may be relevant in determining whether
the requisite control exists under the common-law
test and has grouped illustrative factors under these
three categories: (1) behavioral control (whether the
business has the right to control how the worker
does the contemplated task); (2) financial control
(whether the business has the right to control the
business aspects of the contemplated task); and (3)
relationship of the parties (such as whether there are
contracts describing the relationship, permanency
of the relationship, the extent to which the services
performed are a key aspect of the regular activities of
the business and whether the business provides the
worker with employee-type benefits such as insur-
ance, a pension plan, etc.).?

Businesses must consider all relevant factors when
determining whether a worker is an employee or
independent contractor. Some factors may indicate
that the worker is an employee, while other factors
indicate that the worker is an independent contrac-
tor. There is no “magic” or set number of factors that
“makes” the worker an employee or an independent
contractor, and no one factor stands alone in making
this determination. Also, factors which are relevant
in one situation may not be relevant in another. The
entire relationship must be examined including the
degree or extent of the right to direct and control,
and finally, to document each of the factors used in
coming up with the determination.

Statutory Employees

For purposes of FICA,* the term “employee” means:

(1) any officer of a corporation; or (2) any individual

who, under the usual common law rules applicable

in determining the employer-employee relationship,
has the status of an employee. Under the Regulations,
an employer-employee relationship generally exists
if the person for whom services are performed has
the right to control and direct the individual who
performs the services, not only as to the result to be
accomplished by the work, but also as to the details
and means by which that result is accomplished.® That
is, an employee is subject to the will and control of
the employer, not only as to what is to be done, but
also as to how it is to be done. It is not necessary that
the employer actually control the manner in which
the services are performed, rather it is sufficient that
the employer have a right to control. Whether the
requisite control exists is determined on the basis of
all the relevant facts and circumstances.
Accordingly, workers will be deemed a statutory
employee if they are an officer of a corporation or
are deemed an employee under the foregoing com-
mon law rules.® Additionally, even if workers are
independent contractors under the common law
rules, such workers may nevertheless be treated as
employees by statute (statutory employees) for certain
employment tax purposes if they fall within any one
of the following four categories (1-4) and meet the
three conditions described under Social Security and

Medicare taxes (5):”

m A driver who (i) operates their own trucks or the
trucks of the persons for whom they perform
services, (ii) serve customers designated by their
principals and customers they solicit on their own
initiative, (iii) make wholesale or retail sales, and
(iv) are paid commissions on their sales or earn
the difference between what they charge their
customers and what they pay their principals for
the products or services they sell. Such drivers are
“statutory employees” if they distribute beverages
(other than milk), meat, vegetables, fruit or bakery
products, or if they pick up and deliver laundry
or dry cleaning.

m A full-time life insurance sales agent whose prin-
cipal business activity is selling life insurance or
annuity contracts, or both, primarily for one life
insurance company.

m  An individual who works at home on materials
or goods supplied by the employer and that must
be returned to the employer or to a person they
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name, if the employer also furnishes specifica-
tions for the work to be done.

m A full-time traveling or city salesperson who
works on behalf of the employer and turns in or-
ders to the employer from wholesalers, retailers,
contractors, or operators of hotels, restaurants
or other similar establishments. The goods sold
must be merchandise for resale or supplies for
use in the buyer’s business operation. The work
performed for the employer must be the salesper-
son’s principal business activity.

m Social Security and Medicare Taxes—Social
Security and Medicare taxes must be withheld
from the wages of statutory employees if all three
of the following conditions apply: (i) the service
contract states or implies that substantially all the
services are to be performed personally by them,
(ii) they do not have a substantial investment in
the equipment and property used to perform the
services (other than an investment in transporta-
tion facilities), and (iii) the services are performed
on a continuing basis for the same payer.

Statutory Nonemployees

There are generally two categories of statutory non-
employees: direct sellers and licensed real estate
agents. They are treated as self-employed for all fed-
eral tax purposes, including income and employment
taxes, if: (@) substantially all payments for their services
as direct sellers or real estate agents are directly related
to sales or other output, rather than to the number of
hours worked; and (b) their services are performed
under a written contract providing that they will not
be treated as employees for Federal tax purposes.?

Independent Contractor

Lawyers, contractors, subcontractors and auctioneers
who follow an independent trade, business or profes-
sion, in which they offer their services to the public,
are generally not employees. However, whether such
people are employees or independent contractors
depends on the facts in each case. The general rule is
that an individual is an independent contractor if the
person for whom the services are performed has the
right to control or direct only the result of the work
and not the means and methods of accomplishing
the result.

Act Sec. 530 of the Revenue Act of 1978° generally
allows an employer to treat a worker as not being
an employee for employment tax purposes (but not
income tax purposes), regardless of the worker’s
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actual status under the common-law test, unless the

employer has no reasonable basis for such treatment

or fails to meet certain requirements. Sec. 530(a)

generally provides, for purposes of the employment

taxes under Subtitle C of the Code, that to qualify for
relief, the business must meet three requirements:

m Reporting Consistency—All Federal tax returns
(including information returns) required to be
filed by the taxpayer with respect to the indi-
vidual for the period must have been filed by
the business on a basis consistent with the busi-
ness’ treatment of the individual as not being
an employee. This test must be applied to each
worker separately, since the taxpayer may have
filed a Form 1099-MISC for one worker in a class,
but not for another worker in the same class. If
this is the case, such workers will be treated as
separate classes.

m Substantive Consistency—The business must
have consistently treated similarly situated work-
ers as independent contractors. That is, if the
business (or a predecessor) treated a similarly
situated worker as an employee, there is no Sec.
530 relief. This test must be applied to the class
of workers having substantially similar job re-
sponsibilities and working under substantially
similar conditions (i.e., supervisors vs. workers
being supervised).

m Reasonable Basis—The business must have had
some reasonable basis for not treating the worker
as an employee. This may consist of reasonable
reliance on: a judicial precedent, a published
ruling, a private letter ruling or technical advice
memorandum issued to the taxpayer; the results
of a past audit of the taxpayer; or a long-standing
recognized practice of a significant segment of
the industry. Any other reasonable basis could
also suffice.

The determination of whether any individual who
is treated as an employee holds a position substan-
tially similar to the position held by an individual
whom the taxpayer would otherwise be permitted
to treat as other than an employee for employment
tax purposes under Sec. 530(a) generally requires
an examination of all the facts and circumstances,
including particularly the activities and functions
performed by the individuals. Differences in the po-
sitions held by the respective individuals that result
from the taxpayer’s treatment of one individual as an
employee and the other individual as other than an
employee (for example, that the former individual
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is a participant in the taxpayer’s qualified pension
plan or health plan and the latter individual is not a
participant in either) are to be disregarded in deter-
mining whether the individuals hold substantially
similar positions. The determination is often based
on an analysis of Sec. 530 as applied to the particular
factual situation involved.

Employment Taxes

In general, employment taxes consist of the taxes
under the Federal Insurance Contributions Act (FICA),
the tax under the Federal Unemployment Tax Act
(FUTA), and income taxes required to be withheld
by employers from wages paid to employees (income
tax withholding)." FICA tax consists of two parts: (1)
old age, survivor and disability insurance (OASDI),
which correlates to the Social Security program that
provides monthly benefits after retirement, disability
or death; and (2) Medicare hospital insurance (HI).
Unlike the OASDI tax, the HI tax is not limited to a
specific amount of wages, but applies to all wages.
Under FUTA, employers must pay a tax of 6.2 percent
of wages up to the FUTA wage base of $7,000.

An employer may take a credit against its FUTA tax
liability for its contributions to a State unemployment
fund and, in certain cases, an additional credit for
contributions that would have been required if the
employer had been subject to a higher contribu-
tion rate under State law. For purposes of the credit,
contributions means payments required by State law
to be made by an employer into an unemployment
fund, to the extent the payments are made by the
employer without being deducted or deductible from
employees’ remuneration. Employers generally are
required to withhold income taxes from wages paid
to employees. Withholding rates vary depending on
the amount of wages paid, the length of the payroll
period, and the number of withholding allowances
claimed by the employee. Wages paid to employees,
and FICA and income taxes withheld from the wages,
are required to be reported on employment tax re-
turns (Forms 940 and 941) and on Form W-2."

The “tax gap”—the difference between what tax-
payers should have paid and what they actually paid
on a timely basis—based information developed
through the National Research Program (NRP) for
tax year 2001 is estimated to be $345 billion for tax
year 2001. IRS enforcement activities, coupled with
other late payments, recover about $55 billion of the
tax gap, leaving a net tax gap of $290 billion for Tax

Year 2001. Of that amount, approximately $15 bil-
lion is believed to be represented by FICA and FUTA
underreporting.

Employers must file information reports on all
wages paid to employees. Even when Forms 1099
are issued, compliance is somewhat less than when
workers are classified as employees and withholding
is required. Employers often fail to file requisite Forms
1099 for payments made to independent contractors,
and independent contractors often fail to report the
unreported payments as income. The NRP for tax year
2001 determined that when substantial information
reporting and withholding was required, there was
approximately 98.80 percent reporting accuracy;
when substantial information reporting was required,
there was approximately 95.50 percent reporting
accuracy; when some information reporting was
required, there was approximately 91.45 percent
reporting accuracy; and when little or no informa-
tion reporting was required, there was approximately
46.10 percent reporting accuracy.

Responsibility for Employment
Tax Compliance/Worker
Classification

An employer must withhold income taxes, withhold
and pay Social Security and Medicare taxes, and pay
unemployment tax on wages paid to an employee.
In addition, other tax issues, including the provi-
sion of certain employee benefits, depend upon the
proper classification of workers. Employment tax
responsibility generally rests with the person who is
the employer of an employee under a common-law
test that has been incorporated into Treasury Regu-
lations.'? The test of whether an employer-employee
relationship exists is relevant in determining whether
a worker is an employee or an independent contrac-
tor. However, the same test applies in determining
whether a worker is an employee of one person or
of another.

No definitive test exists to distinguish whether a
worker is an employee or an independent contrac-
tor. The tests used to determine whether a worker
is an independent contractor or an employee are
complex and subjectively applied. When employees
are classified as independent contractors, they may
be excluded from coverage under key laws designed
to protect workers and may not have access to
employer-provided health insurance coverage and
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pension plans. Moreover, classification of employees
can affect the administration of many federal and state
programs, such as payment of taxes and payments
into state workers’ compensation and unemployment
insurance programs.

Significant tax consequences result from the clas-
sification of a worker as an employee or independent
contractor. These consequences relate to withholding
and employment tax requirements, as well as the
ability to exclude certain types of compensation from
income or take tax deductions for certain expenses.
Some consequences favor employee status, while
others favor independent contractor status. For ex-
ample, an employee may exclude from gross income
employer-provided benefits such as pension, health
and group-term life insurance benefits. On the other
hand, an independent contractor can establish his or
her own pension plan and deduct contributions to
the plan. An independent contractor also has greater
ability to deduct work-related expenses.

Employers have economic incentives to classify
employees as independent contractors. Employers
are not obligated to make certain financial expendi-
tures for independent contractors that they make for
employees, such as paying certain taxes (Social Secu-
rity, Medicare and unemployment taxes), providing
workers” compensation insurance, paying minimum
wage and overtime wages or including independent
contractors in employee benefit plans.

Significant tax consequences also result if a worker
was misclassified and is subsequently reclassified,
e.g., as a result of an audit. For the employer, such
consequences may include liability for withholding
taxes for an undefined number of years, interest and
penalties, and potential disqualification of employee
benefit plans. For the worker, such consequences may
include liability for self-employment taxes and denial
of certain business-related deductions.

IRS Worker Classification
Settlement Program (CSP)

Under the CSP,'® the IRS allows examiners and
employers to resolve worker classification cases as
early in the enforcement process as possible.' CSP
is applied separately to each class of worker for
each period. In an employment tax examination,
the examiner must first determine whether the em-
ployer is entitled to Sec. 530 relief. If so, there is no
assessment and the employer can continue to treat
the workers in question as independent contractors.
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If the employer desires to begin treating the workers
as employees, it can agree to do so in the future (no
later than the beginning of the next year after the
examination) without giving up its claim to Sec. 530
relief for earlier periods.

If the examiner finds that the employer is errone-
ously treating employees as independent contractors,
a series of two graduated CSP settlement offers can
occur. It is mandatory for the examiner to offer CSP
to businesses with an open employment tax case in
either SB/SE, TE/GE, LMSB or Appeals, even if Form
940 or Form 941 have not been filed (which would
be consistent with a belief that the worker is not an
employee) or of Forms 1099 are not required to be
filed (such as for household workers).” If the em-
ployer has met the reporting consistency requirement
of Sec. 530, but clearly has no reasonable basis for
its treatment of the workers as independent contrac-
tors or has been inconsistent in its treatment of the
workers, the offer would be a full employment tax as-
sessment under Code Sec. 3509 for one taxable year,
with the employer agreeing to reclassify the workers
as employees on a prospective basis, ensuring future
compliance. If the employer has met the reporting
consistency requirement and can reasonably argue
that it met the reasonable basis and consistency of
treatment tests, the offer will be an assessment of
25 percent of the employment tax liability for the
audit year under Code Sec. 3509, with the employer
agreeing to reclassify the workers as employees on a
prospective basis, ensuring future compliance.

In the event of a recharacterization of workers as
employees from independent contractors under CSP
or otherwise, if the employer agrees to the recharac-
terization with either the Examination Division or the
Appellate Division of the IRS (following a timely Pro-
test), and the additional FICA tax is paid in full before
the date the current Form 941 would be due for the
quarter within which there is an agreement with the
IRS as to the recharacterization, no interest will be
due on the additional liability arising as a result of the
recharacterization.'® Code Sec. 6205 allows employers
to make adjustments to returns without interest until
the last day for filing the return for the quarter in which
the error was ascertained. Rev. Rul. 75-464 clarifies
that employers can still make interest-free adjustments
where the underpayment is discovered during an audit
or examination—the employment taxes can be paid
free of interest if paid when the employer signs Form
2504, Agreement to Adjustment and Collection of Ad-
ditional Tax.
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Voluntary Classification
Settlement Program (VCSP)

The VCSP is available for taxpayers who want to
voluntarily change the prospective classification
of their workers. The program applies to taxpayers
who are currently treating their workers (or a class
or group of workers) as independent contractors or
other nonemployees and want to prospectively treat
the workers as employees.

Eligibility

A taxpayer must have consistently treated the workers
as nonemployees, and must have filed all required
Forms 1099 for the workers to be reclassified under
the VCSP for the previous three years to participate
in VCSP. Additionally, the taxpayer cannot currently
be under audit by the IRS and the taxpayer cannot be
currently under audit concerning the classification of
the workers by the Department of Labor or by a state
government agency.

If the IRS or the Department of Labor has previously
audited a taxpayer concerning the classification of
the workers, the taxpayer will be eligible only if the
taxpayer has complied with the results of that audit.
Exempt organizations and Government entities may
participate in VCSP if they meet all of the eligibility re-
quirements. An exempt organization that is currently
under a Form 990 series examination is considered
to be “under audit by the IRS” and is not eligible to
participate in the VCSP.'®

VCSP Agreement

A taxpayer participating in the VCSP must agree to
prospectively treat the class or classes of workers as
employees for future tax periods. In exchange, the
taxpayer will pay 10 percent of the employment tax
liability that may have been due on compensation
paid to the workers for the most recent tax year,
determined under the reduced rates of Code Sec.
3509(a)," will not be liable for any interest and
penalties on the amount and will not be subject to
an employment tax audit with respect to the worker
classification of the workers being reclassified under
the VCSP for prior years. In addition, as part of the
VCSP program, the taxpayer will agree to extend the
period of limitations on assessment of employment
taxes for three years for the first, second and third
calendar years beginning after the date on which the
taxpayer has agreed under the VCSP closing agree-
ment to begin treating the workers as employees.
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Applying for VCSP

To participate in the VCSP, a taxpayer must apply
using Form 8952, Application for Voluntary Classifi-
cation Settlement Program. The IRS will review the
application and verify the taxpayers eligibility. Once
the IRS accepts the taxpayer into VCSP, the IRS will
contact the taxpayer (or the taxpayers authorized
representative if an executed Power of Attorney
is included with the application) to enter into the
VCSP closing agreement with the IRS. The applica-
tion should be filed at least 60 days from the date
the taxpayer wants to begin treating its workers as
employees. Taxpayers who want to begin treating a
class or classes of workers as employees for the fourth
quarter of 2011 should file Form 8952 as soon as pos-
sible. Along with the application, the taxpayer should
provide the name of a contact or an authorized
representative with a valid Power of Attorney (Form
2848). The IRS will contact the taxpayer or authorized
representative to complete the process after reviewing
the application and verifying the taxpayer’s eligibility.
Eligible taxpayers accepted into the VCSP will enter
into a closing agreement with the IRS to finalize the
terms of the VCSP, and will simultaneously make full
and complete payment of any amount due under the
closing agreement.

Prospective Reclassification of
Workers

The VCSP permits taxpayers to reclassify some or all
of their workers. However, once a taxpayer chooses
to reclassify certain of its workers as employees,
all workers in the same class must be treated as
employees for employment tax purposes. The VSCP
Frequently Asked Questions (FAQs) provide the fol-
lowing example: ABC Company is a construction
firm that currently contracts with its drywall install-
ers, electricians and plumbers to perform services
at housing construction sites. ABC Company deter-
mines it wants to voluntarily reclassify its drywall
installers as employees. ABC Company submits an
application, is accepted into the VCSP and enters into
a closing agreement with the IRS. Once the VCSP
closing agreement is executed, ABC Company must
treat all drywall installers as employees for employ-
ment tax purposes.?°

VSCP Amount

Payment need not be submitted with Form 8952,
but will be required when the VSCP signed closing
agreement is returned to the IRS.?' Payment under
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the VCSP is 10 percent of the amount of employment
taxes calculated under the reduced rates of Code Sec.
3509(a) of the Code for the compensation paid for
the most recent tax year to the workers being reclas-
sified under the VCSP. Under Code Sec. 3509(a), the
effective tax rate for compensation up to the Social
Security wage base is 10.68 percentin 2010 or 10.28
percentin 2011, and 3.24 percent for compensation
above the Social Security wage base.

The amount due under the VCSP is calculated based
on compensation paid in the most recently closed tax
year, determined at the time the VCSP application is
being filed. Accordingly, the 10.68 percent effective
rate applies under the VCSP in 2011, since the most
recently closed tax year is 2010. The 10.28 percent
effective rate applies under the VCSP in 2012, since
the most recently closed tax year is 2011. The rate
of 3.24 percent applies to compensation above the
Social Security wage base in both situations. These
effective rates constitute the sum of the rates as cal-
culated under Code Sec. 3509(a).

The VSCP FAQs provide the following payment
examples:*?

Example. In 2010 you paid $1.5 million to
workers that are the subject of the VCSP. All
of the workers that are the subject of the VCSP
were compensated at or below the Social Secu-
rity wage base (e.g., under $106,800 for 2010).
You submit the VCSP application on October 1,
2011 and you want the beginning date of the
quarter for which you want to treat the class
or classes of workers as employees to be Janu-
ary 1, 2012. You look to amounts paid to the
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workers in 2010 for purposes of calculating the
VCSP amount, since 2010 is the most recently
completed tax year at the time the application
is being filed. Under Code Sec. 3509(a), the
employment taxes applicable to $1.5 million
would be $160,200 (10.68 percent of $1.5 mil-
lion). Under the VCSP, your payment would be
10 percent of $160,200, or $16,020.

Example. The facts are the same as in the example
above, except that some of the workers that are
the subject of the VCSP were compensated above
the Social Security wage base in the amount of
$250,000. Under Code Sec. 3509(a), the employ-
ment taxes applicable to $1.25 million would
be $133,500 (10.68 percent of $1.25 million)
and the employment taxes applicable to the
other $250,000 would be $8,100 (3.24 percent
of $250,000). Under the VCSP, your payment
would be 10 percent of $141,600 ($133,500 plus
$8,100), or $14,160.

Summary

In our recessionary economy, the IRS is to be com-
mended for launching the VSCP! Questionable
treatment of workers as independent contractors can,
following an IRS examination reclassifying the work-
ers as employees, render many businesses insolvent.
The VSCP will save many businesses by getting the
past cleared up (without interest) in exchange for
treating such workers as employees going forward.
Any business utilizing independent contractors
should strongly consider participating on the VSCP.
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Appendix A. 20 Employment Status Factors
Rev. Rul. 87-41, 1987-1 CB 296

Providing Guidance with Respect to Act Sec. 530 of the Revenue Act of 1978

Over the years courts have identified on a case-by-case basis various facts or factors that are relevant in
determining whether an employer-employee relationship exists. In Rev. Rul. 87-41,1 the IRS developed
a list of 20 factors that may be examined in determining whether an employer-employee relationship
exists. The degree of importance of each factor varies depending on the occupation and the factual con-
text in which the services are performed; factors other than the listed 20 factors may also be relevant.
The 20 factors identified by the IRS in Rev. Rul. 87-41 are as follows:

1.

Instructions. A worker who is required to
comply with other persons’ instructions about
when, where and how he or she is to work
is ordinarily an employee. This control factor
is present if the person or persons for whom
the services are performed have the right to
require compliance with instructions.?
Training. Training a worker by requiring an
experienced employee to work with the
worker, by corresponding with the worker,
by requiring the worker to attend meetings
or by using other methods, indicates that the
person or persons for whom the services are
performed want the services performed in a
particular method or manner.?
Integration. Integration of the worker’s
services into the business operations gen-
erally shows that the worker is subject to
direction and control. When the success or
continuation of a business depends to an
appreciable degree upon the performance
of certain services, the workers who perform
those services must necessarily be subject to
a certain amount of control by the owner of
the business.*

Services Rendered Personally. If the services
must be rendered personally, presumably
the person or persons for whom the services
are performed are interested in the methods
used to accomplish the work as well as in
the results.®

Hiring, Supervising and Paying Assistants. If
the person or persons for whom the services
are performed hire, supervise and pay as-
sistants, that factor generally shows control
over the workers on the job. However, if
one worker hires, supervises and pays the

other assistants pursuant to a contract under
which the worker agrees to provide materi-
als and labor and under which the worker
is responsible only for the attainment of a
result, this factor indicates an independent
contractor status.®

Continuing Relationship. A continuing rela-
tionship between the worker and the person or
persons for whom the services are performed
indicates that an employer-employee relation-
ship exists. A continuing relationship may
exist where work is performed at frequently
recurring although irregular intervals.”

Set Hours of Work. The establishment of set
hours of work by the person or persons for
whom the services are performed is a factor
indicating control.®

Full Time Required. If the worker must de-
vote substantially full time to the business of
the person or persons for whom the services
are performed, such person or persons have
control over the amount of time the worker
spends working and impliedly restrict the
worker from doing other gainful work. An
independent contractor, on the other hand,
is free to work when and for whom he or
she chooses.?

Doing Work on Employer’s Premises. If the
work is performed on the premises of the
person or persons for whom the services are
performed, that factor suggests control over
the worker, especially if the work could be
done elsewhere.’ Work done off the premises
of the person or persons receiving the services,
such as at the office of the worker, indicates
some freedom from control. However, this
fact by itself does not mean that the worker is
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11.

12.

13.

14.

not an employee. The importance of this factor
depends on the nature of the service involved
and the extent to which an employer generally
would require that employees perform such
services on the employer’s premises. Control
over the place of work is indicated when the
person or persons for whom the services are
performed have the right to compel the worker
to travel a designated route, to canvass a terri-
tory within a certain time or to work at specific
places as required.™

Order or Sequence Set. If a worker must
perform services in the order or sequence
set by the person or persons for whom the
services are performed, that factor shows that
the worker is not free to follow the worker’s
own pattern of work, but must follow the
established routines and schedules of the
person or persons for whom the services are
performed. Often, because of the nature of an
occupation, the person or persons for whom
the services are performed do not set the order
of the services or set the order infrequently. It
is sufficient to show control, however, if such
person or persons retain the right to do so.'
Oral or Written Reports. A requirement that
the worker submit regular or written reports
to the person or persons for whom the ser-
vices are performed indicates a degree of
control.®

Payment by Hour, Week, Month. Payment by
the hour, week or month generally points to
an employer-employee relationship, provided
that this method of payment is not just a
convenient way of paying a lump sum agreed
upon as the cost of a job. Payment made by
the job or on a straight commission generally
indicates that the worker is an independent
contractor.**

Payment of Business and/or Traveling Ex-
penses. If the person or persons for whom
the services are performed ordinarily pay the
worker’s business and/or traveling expenses,
the worker is ordinarily an employee. An
employer, to be able to control expenses,
generally retains the right to regulate and
direct the worker’s business activities.*®
Furnishing of Tools and Materials. The fact that
the person or persons for whom the services are
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performed furnish significant tools, materials
and other equipment tends to show the exis-
tence of an employer-employee relationship.t®
Significant Investment. If the worker invests
in facilities that are used by the worker in
performing services and are not typically
maintained by employees (such as the main-
tenance of an office rented at fair value
from an unrelated party), that factor tends to
indicate that the worker is an independent
contractor. On the other hand, lack of in-
vestment in facilities indicates dependence
on the person or persons for whom the ser-
vices are performed for such facilities and,
accordingly, the existence of an employer-
employee relationship.’” Special scrutiny
is required with respect to certain types of
facilities, such as home offices.
Realization of Profit or Loss. A worker
who can realize a profit or suffer a loss as
a result of the worker’s services (in addi-
tion to the profit or loss ordinarily realized
by employees) is generally an independent
contractor, but the worker who cannot is an
employee.’® For example, if the worker is
subject to a real risk of economic loss due
to significant investments or a bona fide li-
ability for expenses, such as salary payments
to unrelated employees, that factor indicates
that the worker is an independent contrac-
tor. The risk that a worker will not receive
payment for his or her services, however, is
common to both independent contractors
and employees and thus does not constitute
a sufficient economic risk to support treat-
ment as an independent contractor.
Working for More Than One Firm at a
Time. If a worker performs more than de
minimis services for a multiple of unrelated
persons or firms at the same time, that fac-
tor generally indicates that the worker is an
independent contractor.*® However, a worker
who performs services for more than one
person may be an employee of each of the
persons, especially where such persons are
part of the same service arrangement.
Making Service Available to General Pub-
lic. The fact that a worker makes his or her
services available to the general public on
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a regular and consistent basis indicates an
independent contractor relationship.?

19. Right to Discharge. The right to discharge a

worker is a factor indicating that the worker
is an employee and the person possessing the
right is an employer. An employer exercises
control through the threat of dismissal, which
causes the worker to obey the employer’s
instructions. An independent contractor, on
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the other hand, cannot be fired so long as
the independent contractor produces a result
that meets the contract specifications.?

20. Right to Terminate. If the worker has the

right to end his or her relationship with
the person for whom the services are per-
formed at any time he or she wishes without
incurring liability, that factor indicates an
employer-employee relationship.?
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