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Recently Proposed Amendment to
the Federal Sentencing Guidelines
Affect Criminal Tax Cases

By Steven Toscher and Dennis L. Perez

Steven Toscher and Dennis L. Perez examine the recently

proposed amendment to the federal sentencing guidelines.

governed by the Federal Sentencing Guidelines
(“Guidelines”). Those Guidelines generally pro-

vide that the punishment for tax crimes is determined
by the amount of “tax loss” to the Government. For
years, sentencing for tax crimes became mechanical,
driven by a rigid application of the Guidelines. The
rigidity of the Guidelines has been under pressure
from their beginning, with the first major change
brought by the Supreme Court’s decision in Koon,'
when the Court provided District Courts with greater
discretion when it recognized that “it has been uni-
form and constant in federal judicial tradition for the
sentencing judge to consider every convicted person
as an individual and every case is a unique study in
the human failings that, sometimes mitigate, some-
time magnify the crime and punishment to ensure.”
In 2005, the Supreme Court struck the final blow
to the rigidity of the Sentencing Guidelines in
Booker,?> when the Court held that, based upon Sixth
Amendment jurisprudence, the Guidelines were
discretionary and the district courts were to consider
the Guidelines, together with other sentencing fac-
tors contained in Title 18 U.S.C. Section 3553(a).
The sentencing court is free to choose how much
or how little reliance to place upon the Guidelines.?
The “overarching provision instruct[s] district courts
to ‘impose a sentence sufficient but not greater than
necessary’ to accomplish the goals of sentencing in-
cluding ‘to reflect the seriousness of the offense,” ‘to

Since 1987, sentencing for tax crimes has been
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promote respect for the law,” ‘to provide just punish-
ment for the offense,” ‘to afford adequate deterrence
to criminal conduct’; and ‘to protect the public from
further crimes of the defendant.””*

Notwithstanding the now-discretionary sentencing
authority of the District Courts relating to tax and
other crimes, the Sentencing Guidelines still play a
central role in the sentencing of all federal offenses.
The United States Sentencing Commission still main-
tains its role in administrating the Guideline system
and each year reports to Congress and proposes
amendments to the Guidelines, as appropriate.

The Sentencing Commission recently proposed
an amendment to the Guidelines which could have
a significant impact on the sentencing for federal
tax crimes.®

Calculation of Tax Loss and
Unclaimed Deductions

As noted above, the primary driver in determining
the advisory Guideline sentence for a tax crime is
the amount of the “tax loss.” For example, a tax loss
of more than $200,000 has a base offense level of
18. Assuming no other adjustments, a level 18 pro-
vides for an advisory Guideline offense range of 27
to 33 months.

Assume the $200,000 tax loss was based upon
omitted gross income, but also assume that in ad-
dition to the omission of gross income, the taxpayer
omitted legitimate deductions. This happens more
often than one would imagine, because deductions
related to the fraudulently omitted income somehow
seem to get left off the tax return.
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These deductions are legitimate, and with the
allowance of the deductions, the tax loss is only
$81,000. This would provide a base offense level of
16, which provides for an advisory sentencing range
of 21 to 27 months. Thus, the unclaimed deductions
can be very significant in terms of the sentence a tax
defendant may receive.

Circuit courts have disagreed over whether the
tax loss can be reduced by the defendant’s legiti-
mate, but unclaimed deductions. The Tenth Circuit
recently joined the Second Circuit in holding that
sentencing court may give the defendant credit
for legitimate but unclaimed deductions. See
Hoskins, Martinez-Rios and Gordon.® These cases
generally reason that where a defendant offers
convincing proof, the Guidelines do not prohibit
a sentencing court from considering evidence of
unclaimed deductions.

Other circuits—the Fourth, Fifth, Seventh, Eighth,
Ninth and Eleventh—have reached the opposite
conclusion, finding that defendant may not present evi-
dence of unclaimed deductions to reduce the tax loss.’

The Sentencing Commission recently issued pro-
posals in an effort to resolve this circuit conflict. The
Commission lays out three options. First, the tax loss
would take into consideration any credit, deduction
or exemption to which the defendant was entitled,
whether or not originally claimed. Second, the tax
loss should not account for any unclaimed items,
unless originally claimed at the time the offense was
committed. The third option is whether the unclaimed
deductions will be considered if the defendant dem-
onstrates by contemporaneous documentation that
the defendant was entitled to the deduction or credit.

The Sentencing Commission has solicited com-
ments on these proposals and options and may adopt
the proposed amendment after comment. This would
normally happen in May of the amendment cycle. Any
amendment that is ultimately adopted and not vetoed
by Congress will become effective November 1, 2013.

The courts have been struggling with the issue

of allowing these unclaimed deductions and other
unclaimed offsets. A very strong argument can be
made that if we are going to punish tax offenders
based upon the harm or tax loss, we should look to
the actual tax harm or loss to the Government. If a
restaurant owner decides to omit income, but also
omits legitimate food costs that would otherwise be
deductible, isn’t the actual harm to the government
the lesser amount?

Allowing the deduction would of be consistent with
the current structure of the Guidelines, which sets
forth that “tax loss” is 28 percent of the amount of
unreported gross income for an individual “unless a
more accurate determination of tax loss can be made.”
Legal arguments can and have been made supporting
both sides of the argument, and this is something that
the Sentencing Commission should resolve.

There is also a practical issue that has likely contrib-
uted to the disagreement among the circuit courts. At
the point when the District Court is considering the
amount of tax loss determined by the Government,
the tax defendants’ last-minute effort to offset that loss
with unclaimed deductions (which have not been part
of the investigation in the case), presents administra-
tive problems and problems of proof. Sentencing
courts do not want to become embroiled in mini tax
loss trials, especially when the offsetting deductions
have little or nothing to do with the investigation.

Nevertheless, because the Sentencing Guidelines
rely upon tax loss as the primary driver for determin-
ing the advisory guideline range, it is important to
have an accurate determination of that loss. If the
taxpayer is able to demonstrate through credible
proof that there are offsetting deductions or credits,
those amounts should be allowed in determining the
amount of harm. Such an interpretation is consistent
with the doctrine of lenity® in the criminal sentenc-
ing process and would seem to be the better view
where an individual’s freedom is at stake. The courts
are very capable of dealing with speculative and/or
frivolous claims of offsetting deductions and credits.
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